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ALSACE-LORRAINE 

AND ITS RELATION TO THE GERMAN EMPIRE 

IN the peace preliminaries between the German Empire and 
France, February 26, 1871, the cession of Alsace-Lorraine 
definitely fixed the international status of that territory and 
determined its relation to all other states, including France. 
Article i, clause 1 of the peace preliminaries declares that 
" France renounces in favor of the German Empire all her 
rights and title to the territory lying east of a boundary line 
hereafter designated." Clause 2 fixes the line thus referred to, 
while clause 3 adds : " The German Empire shall possess this 
territory forever, in full sovereignty and with all the rights of 
ownership." By this act all the interests of France in Alsace- 
Lorraine passed to Germany, and the actual possession of the 
territory effected by conquest in August, 1870, received its 
formal recognition. 

The settlement of the question of the status of Alsace-Lor- 
raine with respect to international law served merely to raise the 
question as to its status with respect to constitutional law. The 
peace preliminaries determined the relation of the territory to 
third powers, but it did not, and could not, determine its rela- 
tions to Germany. Here was a problem which touched the in- 
ternal organization of the empire. By the fortunes of war, Ger- 
many found herself possessed, one might well say repossessed, 
of a considerable territory, for the disposition and administration 
of which the imperial constitution made no provision. The ad- 
justment of the new fact to the theory of the constitution, the 
mortising of the new acquisition into the existing framework of 
German federal government, was the task laid upon German 
jurists and statesmen. 

In the solution of the problem three ways were open: to 
erect the new territory into a state, with rights and powers 
equal to those possessed by the other federated states ; to in- 
corporate Alsace-Lorraine into the territory of one of the exist- 
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ing states ; or to hold it as imperial territory, under the sover- 
eign control of the empire and administered by organs of the 
imperial government, wholly independent of any and all of the 
federated states as such. 1 At no time was the idea held, at 
least to any extent, of making Alsace-Lorraine the twenty-sixth 
state in the Union. Although such a proceeding could have 
been carried out by means of a constitutional amendment, too 
many political objections stood in the way. The third solution 
of the problem — a territorial status under the immediate control 
of the empire — seemed to present the fewest difficulties, and it 
was therefore chosen. For such a relationship, however, the 
imperial constitution made no provision. It recognized no part 
of the empire which was immediately subject to the central 
authority or which was to be looked upon simply as the object 
of imperial powers. The constitution assumed that, between the 
individual " Gebiete " with their people and the imperial power, 
a state power was interposed, and that each state into which the 
territory of the empire and its population was organized was a 
subject or holder of rights, a member of the empire, and as such 
had a share in the empire itself. 2 It is evident that the theory 
upon which the federal organization of the empire is built — the 
theory of mediate government through the states — could find no 
application to Alsace-Lorraine, unless that territory should be 
erected into a state. Where a territory is governed wholly and 
exclusively by the central authority ; where self-government and 
autonomy, in the sense in which these words apply to federated 
states, are wanting ; where the laws are not laws by the territory, 
but laws by the central government for the territory, the federal 
idea fails. This is precisely the situation in Alsace-Lorraine. 
The relation between the empire and Alsace-Lorraine is not that 
of a federal government toward one of its member states, but 
that of a unitary state toward one of its provinces. And this 
must always be the relation between a federal state and its terri- 
tories. True, the territory may be granted large powers of self- 
government, but, unlike the powers of self-government exercised 

'Hsenel, Staatsrecht, vol. i, p. 824; Anschutz, in Holtzendorff-Kohler, Encyclo- 
p&die der Rechtswissenschaft, vol. ii, p. 559. 
* Laband, Staatsrecht, vol. ii, p. 198. 
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by a state under the federal form of government, these powers 
are not original but derivative. The federal government gave 
and the federal government may take away. 

The German jurists and statesmen harbored no fond delusions 
with respect to the newly acquired territory and the imperial 
constitution. The constitution did not extend to these annexed 
districts ex proprio vigore. It had no footing there until it was 
carried thither expressly by imperial legislation. This fact is 
clearly recognized in the law on the union of Alsace-Lorraine 
with the German Empire, of June 9, 1871. This law, after de- 
claring that the land acquired from France by cession was for- 
ever united to the German Empire, fixed a date on which the 
imperial constitution should go into effect there. It says : 

The constitution of the German Empire shall go into effect in Alsace- 
Lorraine on January 1 , 1873. 1 By order of the emperor, with the con- 
sent of the Federal Council, individual parts of the constitution may be 
introduced earlier. 8 The amendments and additions which may be 
necessary require the consent of the Imperial Diet. Article 3 of the 
imperial constitution [providing for a common Indigenaf\ shall go into 
effect at once.* 

In other words, the constitution was made for the states, not for 
the territories, and it entered the territories only when carried 
there by federal law. The law by which it was introduced may 
be amended or repealed at any time without the consent of 
Alsace-Lorraine. 4 

The introduction of the imperial constitution into Alsace- 
Lorraine did not simplify the relations of that territory, either 
with respect to the empire or to the several states of the union. 
Many difficulties have arisen in determining its exact legal posi- 
tion. It is treated in many respects as if it were actually a 
member of the union ; but since the union is regarded as a union 
of states, and since this territory, unlike the territories in the 

'Afterward extended to January 1, 1874. See Reichsgesetzblatt, 1871, p. 208. 

* Cf. Triepel, Quellensammlung, p. m, note 5. 

' Law of June 9, i87i,sec. 2, RGBl,, 1871, p. 212. 

•Compare Hsenel, op. cit„ p. 834. 
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United States, is not even a " state in the making," membership 
in the empire is not attributed to it. 

Neither with respect to the empire, nor with respect to foreign states, 
is Alsace-Lorraine an independent subject of sovereign rights, with con- 
stitutional powers and obligations. It is logically no state, but a part 
[Bestandteil], an administrative district, of the empire. . . . The con- 
trast between the territory and the member states of the empire coin- 
cides exactly with the contrast between a decentralized unitary state and 
a federal state. 1 

A glance at the historical development of the organization of 
Alsace-Lorraine will serve to make its position in the empire 
more clear. In considering the evolution of its territorial gov- 
ernment, five periods may be distinguished, each of which must 
be briefly noted. 

I. The period of military dictatorship, from August, 1 870, to 
June, 1 87 1. This period must be subdivided into two minor 
ones: (1) from August 14, 1870, the date of occupancy by the 
German troops, to the cession of the territory by France, Feb- 
ruary 26, 1871 ; (2) from February 26, 1871, to the annexa- 
tion of the territory by the law of June 9, 1 871, which went into 
effect June 28, 1871. 

(1) During the first of these two minor periods, Alsace- 
Lorraine was placed under the authority of a military governor- 
general, who was appointed by the king of Prussia, and who 
acted, not in accordance with the principles of the North Ger- 
man constitution, but with the principles of international law 
touching such cases. By the mere act of occupation by hostile 
troops and by the assumption of military control by the com- 
manding officer of those troops, Alsace-Lorraine did not cease to 
be French territory ; but the power of France was suspended 
and French legislation was excluded in the districts occupied. 
In such districts the commander-in-chief of the German army, 
or his appointees, had the right to exercise the authority 
usually exercised by the state, subject only to the limitations 

1 Laband, vol. ii, p. 199. 
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fixed by international usage. 1 Nor was the occupied territory- 
subjected during the war to the German state, the empire, 
which was erected only on January 1, 1 87 1. It was simply in 
the military power of the allied German forces. 2 

(2) On the conclusion of peace between Germany and France, 
no immediate change took place in the governmental organiza- 
tion of the ceded districts. The government of Alsace-Lorraine 
was, however, put upon a different legal foundation. It no 
longer rested upon a military basis, but upon a legal basis 
created by the transfer of the territory, with all right and tide 
therein, to Germany. Through this treaty of transfer, the status 
of Alsace-Lorraine with respect to third powers was definitely 
fixed. Its status with respect to the empire, however, was a 
matter of German constitutional law. The fact that the German 
Empire was composed of states did not make Alsace-Lorraine 
a state. Prior to the conclusion of the treaty it had been simply 
an integral part of a unitary state. The mere act of signing the 
treaty did not give it a character which it did not possess before. 
The government which had been temporarily set up during the 
period of military occupation continued after the conclusion of 
peace, until, on June 28, 1 871, Alsace-Lorraine was formally 
annexed to the German Empire by imperial legislation. 

II. The second period, from June 28, 1 871, to December 31, 
1873, may be termed the period of the dictatorship of the Ger- 
man emperor. The key to this period is furnished by the law 
of June 9, 1 871, the law of annexation. This law did not de- 
termine the position of Alsace-Lorraine in the empire in explicit 
terms which left no room for dispute. The law is silent upon the 

1 The occupation did not, therefore, ipso facto annul the French laws in force nor 
dissolve the general organization of the territory occupied. It did not destroy private 
obligations. A new power took the place of the French state and carried on the gov- 
ernment as already organized, so far as this could be done under the circumstances. 

•Laband, vol. ii, p. 237 : "In the invested districts, therefore, the king of Prussia, 
as commander-in-chief of the German forces, exercised authority based not on consti- 
tutional law but on international law. So far as the government of this French terri- 
tory was concerned, he did not exercise the power of the German state but of the 
French state. Hence the ordinances issued during the occupation are not to be re- 
garded as acts of the German Empire but as acts of the German commander-in-chief, 
carried out in place of the French sovereignty at that time suspended." 
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direct question of the status of the new territory with respect to the 
imperial system. It is clear, however, that Alsace-Lorraine did 
not become a member of the empire, for the members of the 
empire are states and Alsace-Lorraine was not a state. It became 
possessed of none of the rights belonging to the several states, 
growing out of their membership in the. empire. The fact that 
the law of annexation fixed a date on which the imperial consti- 
tution should go into effect in the newly acquired territory 
showed conclusively that the constitution did not extend to the 
annexed districts ex proprio vigore. It follows that such rights 
as did exist were rights based on law, not on the constitution ; 
that they were rights granted, not rights reserved. 

The first clause of section 3 of the law of annexation declares 
that the state power in Alsace-Lorraine shall be exercised by the 
emperor. Under this provision the government of Alsace- 
Lorraine immediately took on a strongly monarchic aspect. It 
must be borne in mind, however, that as wielder of the state 
power in Alsace-Lorraine the emperor was not acting in his own 
name or in his own right. The power that he held was dele- 
gated power, and he exercised it solely as an organ of the em- 
pire. Alsace-Lorraine was imperial territory, and whatever 
authority was exercised there was imperial authority, exercised 
by imperial organs. The emperor did not become the ruler of 
Alsace-Lorraine in the sense in which he is ruler of Prussia, nor 
was Alsace-Lorraine joined with Prussia in a personal union. 1 
The emperor was simply an imperial organ, exercising imperial 
power in an imperial territory. 

In centralizing the legislative and administrative powers in 
Alsace-Lorraine in the hands of the emperor, the law of June 9, 
1 87 1, placed upon the exercise of these powers certain limita- 
tions, operative both in the sphere of administration and in that 
of legislation. Thus, for example, clause 2, section 3, says: 

1 Laband, vol. ii, pp, 203, 204 : " Elsass-Lothringen ist demnach keine Monarchic, 
denn es hat keinen personlichen Landesherren, und ist ebensowenig eine Republik, 
denn die Gesammtheit der Elsass-Lothringer ist nicht das Subject der Staatsgewalt. 
Es ist ein Bestandteil oder Provinz des Reiches. Das Subject der Staatsgewalt in 
Elsass-Lothringen ist das Reich, d. h. die Gesammtheit der zum Reich vereinigten 
Staaten in ihrer begrifflichen Einheit, in ihrer staatlichen Personlichkeit." 
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Until the time when the imperial constitution shall go into effect, the 
emperor shall be bound by the consent of the Federal Council in the 
exercise of legislative power, and in the contracting of loans or the as- 
sumption of guaranties for Alsace-Lorraine, which shall impose any 
burden upon the empire, he shall be bound by the consent of the Im- 
perial Diet also. 

Moreover, by the provisions of section 4 of this law, " the 
ordinances and decrees of the emperor need for their validity 
the countersignature of the imperial chancellor, who assumes 
thereby the responsibility." By this provision the imperial 
chancellor became the sole, supreme head of the administration 
in the imperial territory, in all its branches ; and with him, of 
course, the imperial chancery, in its various divisions, became 
charged with the regulation of matters pertaining to the terri- 
torial administration. 

By the law December 30, 1871, section 4, * a new feature was 
added to the administrative organization of Alsace-Lorraine in 
the person of a president {Oberpr'dsident) , whom the law desig- 
nated as the " highest administrative authority in Alsace-Lor- 
raine, with his official seat in Strassburg." Section 6 of the law 
assigned to this president a large sphere of activity in the im- 
mediate administration of the internal affairs of the territory, in 
addition to which the imperial chancellor was " empowered to 
hand over to him, wholly or in part, the authority which was 
exercised by the ministers under the French laws still in force." 
Further, section 5 of the law granted to the president the super- 
vision over the various administrative boards in the territory, as 
well as over the officials subordinate to them, together with the 
task of seeing that the laws and ordinances were executed and 
the administration properly carried out. The president, also, 
acted in the capacity of an administrative instance in deciding 
differences arising between the boards subordinated to him and 
in passing upon complaints and decisions of inferior administra- 
tive authorities, or in submitting such complaints and decisions 
to the imperial chancellor. The president had under him, of 
course, a number of counsellors and assistants of various sorts 
such as the business imposed upon him seemed to require. 
1 Gesetzblatt furEhass-Lothringen, 1872, No. 2, p. 49. 
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Concerning the legal position of the president, Laband says : 

He occupied the constitutional position held by a minister. He 
was not in a constitutional sense responsible ; he had no power to act 
as the representative of the imperial chancellor ; he could countersign 
no ordinances of the emperor, he was bound to obey the instructions of 
the imperial chancellor in matters pertaining to the administrative ser- 
vice and stood under his supervision. The law, section 4, calls him 
the highest administrative authority in Alsace-Lorraine. He was not, 
however, the highest administrative authority 0/" Alsace-Lorraine in any 
single department, but was subordinate, in every relation, to the im- 
perial chancellor as the actual head of the administration ... He was 
a higher instance for the whole internal administration ; he was compe- 
tent for almost every ordinance which belonged, under the existing law, 
to the jurisdiction of the ministry ; upon him was laid the fixing of the 
territorial budget, the preparation of the drafts of laws and ordinances, 
the communication of instructions and official orders to the district 
presidents and other district authorities. But he was entrusted with the 
greater part of these functions only through an administrative order of 
the imperial chancellor. Legally he was without any responsibility of 
his own, and, with respect to the imperial chancellor, he occupied a 
dependent position. As a result the Chancery retained its full impor- 
tance in all matters which were reserved by special ordinance to the 
jurisdiction of the imperial chancellor, or which, on account of their 
consequence, must be brought to his knowledge and submitted to his 
decision. There were, accordingly, two ministries existing at the same 
time, the one superimposed upon the other : the presidency, whose ad- 
vantage lay in its mastery of details and in its more accurate knowledge 
of local persons and relations ; and the Imperial Chancery , whose ad- 
vantage lay in its larger legal power and in its closer touch with the cen- 
tral authorities of the empire, as well as with the Federal Council and 
the Imperial Diet. > 

On May zy, i87i,the Federal Council created a special com- 
mittee for Alsace-Lorraine, which to-day forms the ninth of the 
standing committees of that body. 

Like the period of military dictatorship, the dictatorship of 
the emperor was a transition period and was so intended. The 
law which provided for this centralized monarchic government 

■Laband, vol. ii, p. 218. 
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of Alsace-Lorraine fixed also the date on which it should give 
way to other arrangements, through the introduction of the im- 
perial constitution into the territory. 

III. The third period extended from January 1, 1874, when 
the imperial constitution went into effect, to May 28, 1 877, the 
date on which the law of May 2, 1877, became operative. 
With the introduction of the imperial constitution into Alsace- 
Lorraine on January 1, 1874, in accordance with the law of June 
1873, T an essential change took place in the relation of the 
emperor to the affairs of the imperial territory. The monarchic 
concentration of power in Alsace-Lorraine came to an end. The 
legislative authority no longer lay in the hands of the emperor 
alone, with the consent of the Federal Council and Imperial Diet 
in certain matters ; it passed to the ordinary legislative organs 
of the empire. The legislative power of the emperor, no longer 
dictatorial, dwindled to the mere engrossment and publication 
of the laws. His right to sanction the laws for Alsace-Lorraine 
vanished, and the veto-power which he had possessed in the 
period of imperial dictatorship disappeared also. From this 
time the right of sanction lay in the hands of the Federal Council 
alone. * One right, however, was retained by the emperor — a 
right which was not conferred upon him by the constitution. 
Section 8 of the law of June 25, 1873, provided that, with the 
consent of the Federal Council, the emperor might issue ordi- 
nances which should have the force of law. Ordinances of this 
sort must not conflict with the constitution or with the imperial 
laws in force at the time ; they could be issued only when the 
Imperial Diet was not in session, and they must be laid before 
that body, for its action, at its next session. Moreover, the law 
of June 25, 1873, provided for the election of fifteen members 
to the Imperial Diet from Alsace-Lorraine. 

So far as legislative competence is concerned, the introduc- 
tion of the imperial constitution into Alsace-Lorraine removed 
the line of division which had split the general territory of the 
empire into two spheres of legislation. The general legislation 

v RGBl., 1873, p. 161; Triepel, p. 156; GBl.f&r Elsass-Lothringen, p. 131. 
* Laband, vol. ii, p. 250, note 1; Haenel, p. 827; StSber, in Archiv fur das 
dffentliche Recht, vol. i, p. 662, note 68; Meyer, Staatsrecht, p. 429. 
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of the empire extended to all the affairs of the imperial territory, 
not only to those matters which fell within the general competence 
of the empire, but also to those which, in the several states, 
were reserved to state legislation. In the imperial territory 
there existed no power save that of the empire, there was no 
law-giver for Alsace-Lorraine save the empire itself. As the 
law of June 9, 1871, section 3, clause 4, says: "After the in- 
troduction of the imperial constitution, until such time as the mat- 
ter is otherwise regulated by imperial law, the power of legislation, 
even in those matters which, in the several states, are not sub- 
jected to the legislative authority of the empire, shall belong to 
the empire." No limitations, therefore, such as checked the 
legislative action of the empire with respect to the individual 
states, bound it with respect to Alsace-Lorraine. 

The introduction of the imperial constitution wrought no 
change in the administrative organization of Alsace-Lorraine. 
On October 29, 1874, however, the emperor issued a decree 
having for its subject-matter the erection of an advisory Terri- 
torial Committee {Landesausschuss) for Alsace-Lorraine. * By 
the provisions of this decree, the Imperial chancellor was author- 
ized to construct a Territorial Committee by calling upon the three 
district assemblies — Upper Alsace, Lower Alsace and Lorraine 
— each to elect ten of their number, as well as three alternates, 
to serve on the Committee. The term of office was fixed at 
three years ; but if a member of the Committee lost his seat in 
the district assembly in the meantime, his membership in the 
Committee lapsed. The sessions of the Committee were not to 
be public, and the emperor reserved the right to determine the 
time and place of its meeting. The purpose for which the 
Committee was created, as indicated by the opening paragraph 
of the decree, was to give expert advice on such drafts of laws 
as might be laid before it, touching matters concerning Alsace- 
Lorraine which were not reserved under the constitution to the 
legislation of the empire. The territorial budget was to be sub- 
mitted to this Committee. Bills to be presented to the Com- 

1 GBl.fur Elzass-Lothrinqen, p. 37; RGBl., 1877, p. 492, as appendix to law of 
May 2, 1877. CY. also Triepel, p. 213. 



No. 3] ALSACE-LORRAINE 457 

mittee were to be brought to its notice by the president of the 
territory, who was authorized to attend its meetings either in 
person or by a representative. The president, or his represen- 
tative, must be heard at any time on his request. The advice 
of the Committee was to be had before a bill was laid before 
the imperial legislative bodies for final determination. It 
should be noted, however, that the securing of such advice from 
the Committee was purely permissive. It was not at all obliga- 
tory. The competence of the Committee was merely advisory 
and in no sense legislative. 

The decree [Laband explains] created no principle of law, it had the 
significance of an instruction simply. Even without the decree the 
government would not have been restrained from securing expert advice 
on draft of laws. On the other hand, the securing of such advice was 
not invested with the character of a legal requirement in territorial leg- 
islation. 1 

It is very evident, however, that the creation of such a Com- 
mittee, even though it possessed no legal powers, served to 
strengthen the position of the president, in so far as his policy 
was supported by its advice. 

IV. The fourth period begins with the law of May 2, 1877, 2 
which marks a significant step toward a larger degree of inde- 
pendence on the part of Alsace-Lorraine, particularly in legisla- 
tive matters. By the provisions of this law the territorial Com- 
mittee, which up to this time had possessed advisory powers 
only, became a fixed and important factor in the legislation of 
the territory. " Territorial laws for Alsace-Lorraine, including 
the annual territorial budget, shall proceed from the emperor, with 
the consent of the Federal Council, when the Territorial Com- 
mittee, erected in accordance with the decree of October 29, 
1874, shall have consented to the same." 3 

Several things should be observed with respect to the law of 
May 2, 1877. In the first place, a distinction, hitherto non- 

1 Laband, voL ii. p. 219. 

•Law on the territorial legislation for Alsace-Lorraine, RGBl. 1877, p. 491; 
Triepel, p. 213. 

'Law of May 2, 1877, sec. 1. 
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existent, was drawn between imperial competence and territorial 
legislation. Perhaps it were more accurate to say that two dis- 
tinct fields were recognized in which the legislative power in 
Alsace-Lorraine operated. The passage of the law of May 2 
did not in any wise affect clause 4 of section 3 of the law of 
June 9, 1 87 1 — the clause which declared that, after the intro- 
duction of the imperial constitution into Alsace-Lorraine, the 
legislative power in that territory belonged to the empire even 
in matters which in the several states did not fall within the im- 
perial legislative competence ; for section 2 of the law of May 2, 
1877, expressly states that the power to enact territorial laws in 
the form of imperial legislation is reserved. The competence 
of the empire was, therefore, in no degree limited by this law. 
A form of legislation other than that provided for by the im- 
perial constitution was, however, introduced in matters affecting 
the territory. Laws passed by the regular legislative organs 
of the empire, for the empire at large, would extend also to 
Alsace-Lorraine; but, by the terms of the law of May 2, 1877, 
a line of demarcation was drawn between the affairs of the em- 
pire in general and the affairs of Alsace-Lorraine in particular. 
No change was effected in the state power operating in the terri- 
tory. It was still the power of the empire alone. But now that 
the Territorial Committee has been converted from an advisory 
into a consenting body, a distinction arose between laws touch- 
ing the internal affairs of Alsace-Lorraine and laws concerning 
the empire as a whole and Alsace-Lorraine merely as a part of 
that whole. In other words, a distinction was drawn between 
laws operating in Alsace-Lorraine and laws made for Alsace- 
Lorraine. As to the nature of these laws, Laband says : 

Territorial laws for Alsace-Lorraine are at present still imperial laws, 
*'. e. laws sanctioned by the empire. Territorial laws for Alsace-Lor- 
raine are provincial laws of the empire for Alsace-Lorraine, in matters 
which, so far as the rest of the empire is concerned, are excluded by 
the imperial constitution from the competence of the empire. For ter- 
ritorial laws of this sort, the law of May 2, 1877, prescribes a special 
form. So far as their nature and constitutional significance are con- 
cerned, however, they are not, like the laws of the individual states, an 
expression of autonomy, but a manifestation of imperial power. Au- 
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tonomy does not consist in the peculiar form in which laws come into 
being, but in the independent right to issue laws. Such a right pre- 
sumes a subject to which it belongs. In the imperial territory such a 
subject is wanting. 1 

All laws for Alsace-Lorraine, therefore, were still imperial laws ; 
but two methods were provided by which they might be en- 
acted : the usual process of imperial legislation, which, up to 
the passage of the law of May 2, 1877, was the only method, 
and the new method set forth in section 1 of the law, already 
quoted. This latter method became the regular mode of legis- 
lating for the territory, while the ordinary process of imperial 
legislation through the usual organs shrank to a mere right re- 
served by the empire for exceptional use. 2 

The new mode of legislation deviated from the ordinary pro- 
cess of imperial legislation in several particulars. The consent 
of the Imperial Diet was no longer necessary even in matters 
pertaining to the territorial budget. In its place stood the Ter- 
ritorial Committee, a body elected out of the territory itself, 
thus giving Alsace-Lorraine a positive voice in territorial legis- 
lation. The organs of territorial legislation were now the em- 
peror, the Federal Council and the Territorial Committee. 
Another deviation manifested itself in the r61e played by the 
emperor in territorial legislation. Prior to the law of May 2, 
1 877, in conformity with article 7 of the imperial constitution, 
and following the ordinary method of imperial legislation, the 
laws for Alsace-Lorraine were sanctioned by the Federal Coun- 
cil. Under the provisions of section 1 of the law of May 2, 
1877, legislation did not proceed, as stipulated in article 5 of 
the constitution, from the Federal Council and Imperial Diet, 

1 Laband, vol. ii, p. 251. 

? Haenel, Staatsrecht, p. 828, states the matter thus: "Alle Reichsangelegenheiten 
werden auch fur Elsass-Lothringen durch diejenigen Organe, in denjenigen Formen 
und mit denjenigen Rechtswirkungen von Reichswegen geordnet und verwaltet, wie 
dies gemeingiiltig die Reichsverfassung vorschreibt. Dagegen die elsass-lothrin- 
gischen Landesangcleqenheiten werden von den Organen des Reiches in den besond- 
eren Ordnungen, in den Formen und mit den Rechtswirkungen wahrgenommen, 
welche die Reichsgesetze oder das Partikularrecht filr Elsass-Lothringen besonders 
vorschreiben." 
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but from the emperor, with the consent of the Federal Council 
and the Territorial Committee. The territorial laws were sanc- 
tioned by the emperor just as they had been sanctioned by 
him under the law of June 9, 1871, while the Federal Council, 
no longer the law-giver proper, was reduced to the level of the 
Territorial Committee — a body whose consent was necessary to 
the issue of a law by the emperor, but whose resolutions the 
emperor was not bound to engross and publish. 1 

While the law of May 2, 1877, did not affect the administra- 
tive organization of the territory, certain changes which were 
taking place in the Imperial Chancery were making themselves 
felt in Alsace-Lorraine. The Imperial Chancery began, in 
1873, to erect what had hitherto been mere " divisions" of one 
general office into separate " departments," each with a state 
secretary at its head. 2 On January 1, 1877, "division iii," 
which had been occupied with the affairs of Alsace-Lorraine, 
became a separate department, known as the " department for 
Alsace-Lorraine." At the same time " division iv " became the 
imperial department of justice. On March 17, 1878, a law was 
passed authorizing the imperial chancellor to appoint a substi- 
tute, or deputy, who might sign for him and assume other re- 
sponsibilities imposed upon the chancellor by the imperial con- 
stitution or by law. 3 The heads of departments, moreover, 
were made competent to act as such deputies, each within the 
jurisdiction of the department of which he was chief. As a re- 
sult of this law, a new instance was thrust in between the presi- 
dent and the imperial chancellor, so far as the administrative 
affairs of the territory were concerned. This complicated the 
position of the president not a little. " The three instances, 
which had been created under the laws of the territory and of 

1 Laband, vol. ii, p. 252: "Zwar unterscheidet die Fassung des § 1 die Zustim- 
mung des Bundesrats von derjenigen des Landesausschusses durch eine verscbiedene 
Art der Erwilhnung; wirklich entscheidend aber ist allein der Satz, dass dem Kaiser 
das Placet der Landesgesetze zusteht und er nicht rechtlich verpflichtet ist, ein vom 
Bundesrate beschlossenes Gesetz auszufertigen und zu verkiindigen." The publica- 
tion of the laws takes place by means of a special Gazelle for Alsace-Lorraine. 

'See Law of June 27, 1873 (RGBl., 1873, P- 161; GBl. fUr Elsass-Lothrin^en 
1873, p. 131); Ordinance of Dec. 22, 1875 (RGBl., 1875, p. 379). 

8 RGBl., 1878, p. 7. 
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the empire, had become five. Furthermore, the departments of 
administration and of justice were torn asunder and assigned to 
two entirely separate and distinct boards." * 

V. In order to obviate the difficulties growing out of this state 
of affairs, a law was passed on July 4, 1879, 2 to go into effect 
on October 1, 1879, from which date is reckoned the fifth period 
in the development of the territorial organization — the system 
under which Alsace-Lorraine is governed at the present time. 
The changes made by this law were sweeping. The administra- 
tion of the imperial territory was wholly revolutionized. It was 
entirely disassociated from the person of the imperial chancellor ; 
the department of the Imperial Chancery for Alsace-Lorraine 
was abolished, and the seat of all the governmental organs of 
the territory was transferred to the territory itself. The office 
of president of the territory was likewise abolished. In order 
to carry on the functions of the department for Alsace-Lorraine, 
as well as those of the department of justice so far as they 
touched territorial matters, and in order to perform the duties 
which had been laid upon the president, a board was erected in 
Strassburg, under the name of " ministry for Alsace-Lorraine," 
with a secretary of state at its head. 

In the place of the imperial chancellor and the territorial 
president, the law provided for a new official who should visibly 
embody in Alsace-Lorraine the sovereign authority of the 
empire. Section 1 of the law empowered the emperor to dele- 
gate the authority vested in himself, as representative {Dele- 
galar) of the power of the state in Alsace-Lorraine, to an 
official to be known as the governor (Stattkalter), whose ap- 
pointment and dismissal were to be in the hands of the emperor, 
and whose residence should be in Strassburg. The scope of the 
authority to be thus delegated to the governor was to be fixed 
by an ordinance of the emperor. 3 All the powers and duties 
which had been conferred by law or ordinance upon the imperial 

1 Laband, vol. ii, p. 220. 2 RGBl., 1879, p. 165; Triepel, p. 219. 

'Compare the following ordinances : July 23, 1%^ (RGBL, 1879, p. 282); Sep- 
tember 28, 1885 (RGBL, 1885, p. 273); March 15, 1888 (RGBl., 1888, p. 130); 
June 20, 1888 (RGBl., 1888, p. 189); December 11, 1889 (RGBl., 1889, p. 2); 
March 14, 1893 (RGBl., 1893, p. 137); November 5, 1894 (RGBl., 1894, p. 529). 
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chancellor, in matters pertaining to Alsace-Lorraine, as well as 
the extraordinary powers assigned to the president by the law 
of December 30, 1871, were granted to the governor. 1 At the 
same time, the Territorial Committee was enlarged and its powers 
were increased. A Council of State, with advisory power, was 
added to the territorial organization, while the competence of 
the Federal Council was restricted by the transfer of certain 
functions heretofore exercised by that body to the new ministry. 

The institutions of the imperial territory, as at present or- 
ganized, are the following : 

(1) The emperor. The state power in Alsace-Lorraine is 
vested in the empire. The exercise of that power is placed in 
the hands of the emperor. The legal title under which the 
emperor exercises this power is found in the law of June 9, 1871. 
The emperor is not the ruler or monarch of Alsace-Lorraine in 
the sense in which, for example, the king of Bavaria is monarch 
of Bavaria. Alsace-Lorraine is not an appurtenance of the im- 
perial crown. Whatever authority is exercised by the emperor 
in the imperial territory is exercised in the name of the empire, 
never in his own name." The territorial ruler (Landesherr) of 
Alsace-Lorraine is the empire. The emperor is simply the 
agent (Delegatar) of the empire. 

(2) The governor. The legal title of the governor (S/atl- 
halter) rests upon the law of July 4, 1879, sections 1 and 2. 
He is appointed by the emperor and is also removable by him. 
The appointment is countersigned by the imperial chancellor, 3 
as is also the ordinance transferring to him the powers of the 
emperor. The governor acts in two capacities : 

(a) He is the personal representative of the emperor, when 

1 Law of July 4, 1879, Sec. 2. For the law of December 30, 1871, see GBl.fur 
Elsass-Lothringen, 1872, p. 49. Sec. 10 of this law grants certain military powers to 
the president in case the public safety is threatened. This section was repealed by the 
law of June 18, 1902 (RGBl., 1902, p. 281). 

J Laband, vol. ii, pp. 221, 222; Meyer, Staatsrecht, p. 431, note 1; Stober, op. 
:it., pp. 660-658. 

3 While the transfer of the emperor's power to the governor is optional, the ap- 
pointment of a governor is obligatory. Cf. Laband, vol. ii, pp. 229, et seq. 



No. 3] ALSACE-LORRAINE 463 

the emperor sees fit to invest him with the powers he himself 
possesses in the imperial territory. The emperor is under no 
obligation to transfer his powers to the governor ; the matter is 
purely optional with him. But when the governor has been 
once invested with the governmental powers of the emperor in 
Alsace-Lorraine, he becomes, until such time as these powers 
may be again resumed by the emperor, the vice-emperor. The 
powers thus transferred by the emperor attach to the person of 
the governor, not to the office. Hence, when the governor is 
hindered in the exercise of his imposed duties, these functions 
revert to the emperor. When acting as the representative of 
the emperor, the governor is not constitutionally responsible, 
nor does he stand in any disciplinary relation. He is, of course, 
responsible to the emperor for the proper discharge of his 
duties. The decrees and ordinances issued by the governor in 
his capacity as representative of the emperor, have the same 
force as imperial ordinances and decrees, and require for their 
validity the countersignature of the territorial secretary of state, 
who thereby assumes responsibility therefor. 1 

{b) The governor is also an official of the empire. He 
occupies that position in Alsace-Lorraine which was formerly 
held by the imperial chancellor and the president. 2 As an 
official of the empire, however, the governor is not a deputy of 
the imperial chancellor, within the meaning of the law respect- 
ing the appointment of deputies to the imperial chancellor.3 
As Laband explains : 

The governor takes the place of the imperial chancellor not as his dele- 
gate but as his successor. The competence of the imperial chancellor 
was divided into two spheres by the law of July 4, 1879 ; the compe- 
tence in general affairs of the empire, and the competence in matters 
pertaining to the imperial territory. The latter has been taken away 
from the imperial chancellor and given to the governor. The theory 
of the imperial constitution, that there is but one imperial minister, has 
been changed by the law of 1879. Since then there have been two. 

'Law of July 4, 1879, sec. 4, cl. I. 

2 Ibid. sec. 2. 

3 Law of March 17, 1878, (RGB!., 1878, p. 7.) 
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The governor is the imperial chancellor for Alsace-Lorraine, just as 
the Territorial Committee is the Imperial Diet for Alsace-Lorraine. 1 

In so far as he acts in the capacity of an official of the empire, 
the governor is responsible. He is responsible, however, not to 
the Territorial Committee, but to the Imperial Diet — at least in 
theory. In practice, however, he would seem to be responsible 
to the Territorial Committee. 

The governor has no relations whatever with the Imperial Diet, while 
the Territorial Committee, in fixing the budget, auditing the accounts, 
discussing measures, petitions, etc., is in a position to criticize the 
action of the government, and only over against this body can the 
government justify its acts and establish its propositions. 2 

Theoretically, the governor should countersign the ordinances 
of the emperor touching territorial matters, i. e. those matters 
which, in the division of powers recognized in the imperial con- 
stitution, fall within the competence of the individual states. 3 
Here also theory and practice fail to coincide. Laws affecting 
the territorial affairs of Alsace-Lorraine and passed (under the 
reservation contained in section 2, clause 1, of the law of May 
2, 1877) by the legislative organs of the empire, are signed by 
the governor and by the imperial chancellor, the latter assuming 
the responsibility for the law and the supervision of its execu- 
tion. 4 In all those matters in which the governor acts as an 
official of the empire, and as successor of the imperial chancel- 
lor, the territorial state secretary has the rights and responsi- 
bility of a deputy of the governor, to the same extent in which, 
under the law of March 17, 1878, such rights and responsibility 
are possessed by the deputy of the imperial chancellor. The 
right of the governor himself to perform any official function 
which falls within his sphere is reserved. 5 

1 Laband, vol. ii, p. 229. * Ibid. p. 231. 

'Law of July 4, 1879, sees. 2 and 4. See also law of June 9, 1871, sec. 3, cl. 4, 
and law of May 2, 1877, sees. 1 and 2. Compare Laband, vol. ii, p. 230; Meyer, 
Staatsrecht, p. 432; Arndt, Staatsrecht, p. 754; Kayser, in Holtzendorff's Rechts- 
lexikon, vol. iii, p. 405; Leoni, Das offentliche Recht des Reichslandes Elsass-Loth- 
ringen, pp. 89, 167 etseq. 

*See examples cited by Laband, vol. ii, p. 230, note 5. 

6 Law of July 4, 1879, sec. 4, cl. s. 
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(3) The ministry — no longer located in Berlin as a depart- 
ment of the Imperial Chancery, but, as already noted, transferred 
to Strassburg — still maintains the character of an imperial board, 
equally with the other imperial departments, such as the depart- 
ment of the interior or the department of justice ; not, however, 
under the imperial chancellor, but under the governor. At the 
head of the ministry is a state secretary, who, as noted in the 
preceding paragraph, bears the same relation to the governor in 
certain matters as the deputy of the imperial chancellor bears 
to that official under the law of March 18, 1878. The ministry 
is grouped into several divisions, at the head of each of which 
is placed an under-secretary of state. Both the state secretary 
and the under-secretaries of state are appointed by the emperor. 
These appointments are countersigned by the governor, to whom 
is assigned the appointment of the other high ministerial officials. 1 
The details of the organization of the ministry are fixed by or- 
dinance of the emperor. 2 The powers and duties of the min- 
istry include all those which formerly rested upon the Imperial 
Chancery department for Alsace-Lorraine, as well as those 
which belonged to the president prior to the passage of the law 
of July 4, 1879, together with such further competence as may 
have been granted since by territorial legislation. 3 Under the 
ministry stand the various administrative and judicial authorities 
of the territory, with the exception of those concerned with 
matters which, like the post and telegraph, imperial railroads 
and the imperial bank, belong to the competence of the empire, 
and military matters, which are administered by Prussia. 4 

(4) Council of state. By the provisions of section 9 of the 
law of July 4, 1879, a council of state was created, consisting of 

1 Law of July 4; 1879, sec. 6. The subordinate officials are appointed by the state 
secretary. As to the legal relations of these officials, see the law of July 4, 1879, sec. 
6, cl. 3; also Laband, vol. ii, pp. 233 et seg.; Haenel, Staatsrecht, p. 831; Meyer, 
Staatsrecht, p. 440, note 4; Leoni, op. cit., pp. 128 et seg. 

' Law of July 4, 1879, sec. 5; ordinance of July 23, 1879 (GBl. fur Elsass-Lot/i- 
ringen, 1879, p. 81), amended by ordinances of July 29, 1881 ( GBl., 1881, p. 95); 
April 21, 1882 (GBl., 1882, p. 67); April 25, 1887 {GBl., 1887, p. 43); Jan. 16, 
1895 (GBl., 1895, p. 3); April 2, 1902 (GBl., 1902, p. 29). 

* Law of July 4, 1879, sec. 3. 

4 See Leoni, Das Verfassungsrecht von Elsass-Lothringen (1892), pp. 92 et seg. 
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the state secretary, the under-secretaries, the president of the 
supreme court of the territory, the chief attorney attached to 
the supreme court, and from eight to twelve members appointed 
by the emperor for a term of three years. Three of the members 
appointed by the emperor are nominated by the Territorial 
Committee. The meetings of the council of state are presided 
over by the governor or, in case he is prevented from acting, by 
the state secretary. * 

The functions of the council of state are purely advisory, and 
in no sense legislative or judicial. 2 The council is called upon 
to give an opinion upon the drafts of all proposed laws and of 
general ordinances issued for the execution of those laws, as 
well as on matters which may be submitted to it by the gover- 
nor. The law of July 4, 1879, requires that all laws and general 
ordinances, without exception, shall be laid before the council 
of state. Should this be neglected or omitted, however, the 
validity of the measure would be in no wise affected. 3 The 
council of state is not an innovation in the organization of 
Alsace-Lorraine. It is rather the revival of an institution long 
and favorably known there — the conseil d' etat whose functions 
seemed specially needed in the peculiar conditions existing in 
Alsace-Lorraine. 4 The reasons for its revival were set forth in 
the " motives " to section 9 of the law of July 4, 1879 : 

It will hardly be doubted that a comprehensive and thorough considera- 
tion of the propositions to be laid by the government before the legis- 
lative factors is better secured, if the preparation of those propositions 
is not left to the several ministerial departments alone, but is handed 
over for discussion to a body in which are combined a knowledge of law 
and of business, an insight into the needs of the territory, and an as- 
sured position in life, removed as far as possible from the struggles of 
political parties. The initiative and the preliminary draft would natu- 
rally fall, as a rule, to the minister of the department concerned, but 
the necessary scrutiny of the law to ascertain whether it would be useful 
and practicable, what reaction it might have upon the interests of the 

1 Law of July 4, 1879, sec. 10. The order of business is fixed by the emperor. 
* Legislative and other special functions may, however, be granted to it by terri- 
torial legislation. Law of July 4, 1879, sec. 9. 

8 Leoni, op. cit. p. 96. * Ibid. p. 95. 
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territory administered by other departments, and, finally, whether the 
purpose of the law has reached its desired expression in the wording of 
the draft — this transcends the scope of the individual department. 

(5) The Federal Council of the empire is an organ of legisla- 
tion in Alsace-Lorraine. According to sections 1 and 2 of the 
law of May 2, 1877 — sections which were not repealed by the 
law of July 4, 1879 — laws for Alsace-Lorraine are issued by the 
emperor with the consent of the Federal Council, provided the 
consent of the Territorial Committee has been obtained to the 
desired measure, By special provision, however, the right is 
reserved to legislate for Alsace-Lorraine through the usual or- 
gans of imperial legislation. The laws of Alsace-Lorraine, then, 
as well as the laws of the empire, require for their validity the 
consent of the Federal Council. It must not be inferred, how- 
ever, that the position of the Federal Council is the same in 
both cases. According to article 5 of the imperial constitution, 
the legislative power of the empire is exercised by the Federal 
Council and the Imperial Diet, and a majority in both bodies is 
necessary and sufficient. Such consent being had, the emperor 
is bound to engross and publish the law. The prevailing view 
is that the Federal Council is the imperial organ in which legis- 
lative power rests, from which the mandatory element in the law 
proceeds and to which the ordinance power is assigned. In 
strictly territorial legislation, on the contrary, the placet belongs 
to the emperor. It is he who, as holder of state power (Tra- 
cer der Staatsgewalt ) in Alsace-Lorraine, exercises the legis- 
lative power. Section 1 of the law of May 2, 1877, explicitly 
declares it. In territorial legislation, therefore, the Federal 
Council has no authority different from that possessed by the 
Territorial Committee. The required consent of the Federal 
Council in territorial legislation is a constitutional check upon the 
power of the emperor. The functions of the Federal Council 
are, in this case, those of a parliamentary body or upper house. 1 

1 See Stenographic Reports of the Imperial Diet, 1879, vol. ii, p. 1631. It is in 
accord with this idea that the power to issue ordinances for the execution of the terri- 
torial laws belongs to the emperor and not to the Federal Council. So far as terri- 
torial laws are concerned, article J, cl. 2 of the imperial constitution does not operate. 
Leoni, op. cit. p. 54. 
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The cooperation of the Federal Council is necessary in the 
discharge of certain administrative business. The government 
is bound to lay before the Federal Council the accounts of the 
territorial budget. 1 The compulsory retirement of an official 
who has become incapacitated for the performance of his duties, 
by reasons of bodily infirmity or on account of mental or physi- 
cal weakness, can be brought about, in the case of officials ap- 
pointed by the emperor, by an order of the emperor, but only 
with the consent of the Federal Council. 2 Ordinances of the 
emperor touching the erection of disciplinary chambers and the 
delimitation of disciplinary districts are issued with the consent 
of the Federal Council. The Federal Council selects the mem- 
bers of the disciplinary chambers and the order of business in 
the disciplinary boards is subjected to its approval. 3 

(6) The Territorial Committee is a creation of imperial law, 
and so long as the empire reserves to itself the power to give a 
constitution to Alsace-Lorraine, an imperial law may wipe it out 
of existence. In this respect a sharp contrast is drawn between 
the Territorial Committee and the Diets (Landtage) of the 
several German states. A further difference is found in the fact 
that the powers usually exercised by the assemblies of the states 
are not exercised by the Territorial Committee alone or exclu- 
sively, but are granted also to the Imperial Diet by the reserva- 
tion in the law of May 2, 1877, already referred to. A3 a re- 
sult, the cooperation of the Territorial Committee in territorial 
legislation is not a necessary condition, but an optional one. 
On the other hand, the legal position of the Territorial Com- 
mittee is not identical with that of a provincial assembly. It 
has, under the law, a full right of cooperation in legislation, 
where the reserved imperial right to legislate is not exercised, 
and in fixing the budget. It exercises all the rights which 

1 Law of May 2, 1877, see - 3- 

s Law of March 31, 1873, sec. 66. With respect to the other officiate the governor 
decides the question of retirement, and from his decision an appeal may be taken to 
the Federal Council. See Leoni, op. cit. p. 54. 

"Law of March 31, 1873, sees. 87, 91, 92, 93. See also law July 4, 1879, sec. 8. 
In appeals touching ecclesiastical matters (Rekurse wegen Missbrattchs, etc.) the Fed- 
eral Council decides after investigation by its judicial committee. In this respect it 
takes the place of the French Conseil d' Etat. Law of December 31, 1871, sec. 9. 
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usually appertain to the representative body in a constitutional 
state. The territory, however, is not a state, and for that reason 
it can have no state organs. The powers of the Territorial 
Committee are derived wholly from the empire, and its whole 
existence rests upon imperial law. It is therefore an organ of 
the empire, or, to use the words of Laband, it is a " special sub- 
stitute Reichstag, which operates in the affairs of Alsace-Lor- 
raine in place of the regular Reichstag!' It does not represent 
a " people of Alsace-Lorraine," but the " German people of the 
Empire, so far as that people may be domiciled in Alsace-Lor- 
raine and may be interested, for that reason, in the special af- 
fairs of the territory. In contrast with the Reichstag it is a 
special representative of the population of Alsace-Lorraine, but 
it is an organ of the empire just as the Reichstag is." ' 

The Territorial Committee is composed of 58 members, 34 of 
whom are elected by the district assemblies out of their own 
membership, * four are chosen in the same manner by the com- 
munal councils of the cities of Strassburg, Colmar, Metz and 
Mulhausen, one from each city, 3 and 20 are elected by indirect 
ballot from the various circles into which the territory is divided.* 
The term of office is three years. The emperor has the exclu- 
sive right to call, adjourn and dissolve the Territorial Com- 
mittee. 5 The ministers or their representatives have a right to 

1 Laband, vol. ii, p. 225. A distinction is made here between " people " ( Volk) 
and "population" (Bevolkerung). Jellinek, Staatsfragmente, p. 287, declares 
that the Territorial Committee is not an organ of the empire, but of the territory as 
a corporate body, which has itself received its organization through this very Terri- 
torial Committee. He further claims that the Committee, by reason of its share in the 
function of legislation, is not the organ of a provincial corporation but is a state 
organ. 

1 That is, 10 by the district assembly of Upper Alsace, 11 by the district assembly 
of Lower Alsace, and 13 by the district assembly of Lorraine. Should a member 
thus elected cease to be a member of the district assembly, his membership in the 
Committee ceases at the same time. Decree of Oct. 29, 1875, cl. 2. 

3 Each Communal Council elects from its own body, and membership in the Com- 
mittee ceases with the loss of membership in the council. 

'The city communes of Colmar and Mulhausen are excluded from voting in the 
election of members from the circles of Colmar and Mulhausen. Law of July 4, 1879, 
sec. 13. 

5 Law of July 4, 1879, sec. 19. The dissolution of the Committee carries with it 
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be present during the transaction of business by the Committee, 
and must be heard at any time on their own request. 1 The 
general provisions of the imperial law protecting the members 
of representative bodies apply also to the members of the Ter- 
ritorial Committee." The special provisions, however, which 
concern members of the Imperial Diet particularly, have no ap- 
plication. 3 

Having discussed briefly the organization of Alsace-Lorraine, 
a few words must be added respecting legislation in the terri- 
tory. Laws may come into being in Alsace-Lorraine in any 
one of three ways : ( i ) by a decree of the emperor with the 
consent of the Federal Council and the Territorial Committee ; 
(2) by a decree of the emperor with the consent of the Federal 
Council and the Imperial Diet; and, (3) by a decree of the 
emperor with the consent of the Federal Council, in the form 
of a provisional ordinance having the force of law. The first 
method is generally employed. 

(1) In legislation on matters pertaining to Alsace-Lorraine, 
that is, in what may be termed territorial legislation, the right 
of initiative belongs not only to the goverment, but to the Fed- 
eral Council and the Territorial Committee. 4 Before a bill is sub- 
mitted to these legislative bodies, it is laid before the council of 
state for its expert opinion, and is then introduced into the Fed- 
eral Council. From the Federal Council it passes to the Terri- 
torial Committee. The result of the deliberation in the Federal 
Council is communicated to the governor by the president of 
the Federal Council, while the action of the Territorial Com- 
mittee is brought to the knowledge of the government by the 
president of the Committee. The government is not bound by 

the dissolution of the district assemblies. A new election of assemblies must take 
place within three months and of the Committee within six months from the date of 
dissolution. 

1 Law of July 4, 1879, sec. 21. 

•Law of August 30, 1871, art. 1. See Laband, vol. ii, p. 227; Leoni, op. cit., p. 
72; Meyer, Staatsrecht, p. 426, note 17. 

* The members of the Committee may and do receive compensation. This is at 
present fixed at 20 marks per diem with mileage and is paid out of the territorial 
treasury. 

4 Law of July 4, 1879, sec. 21. 
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the action of the Federal Council or Territorial Committee, but 
may withdraw the measure at any time. Nor is there any period 
fixed within which the government, after the Federal Council 
has acted upon a bill, must submit that bill to the Territorial 
Committee for its action or to the emperor for his sanction. 
Nothing stands legally in the way of holding bills which have 
been passed by the Federal Council before the beginning of the 
session of the Territorial Committee or during such session, and 
submitting them to the action of the Committee at a subsequent 
session.' 

Both the Federal Council and the Territorial Committee may 
amend bills submitted to them. Should amendments be made 
in the Territorial Committee, no matter what the nature of the 
amendment may be or how seemingly unimportant, the bill must 
be returned to the Federal Council for its consent, since, as 
Leoni observes, " the activity of the Federal Council may not at 
any time be made contingent upon the views of the government 
as to the importance or unimportance of the amendments." 
When a bill is accepted by the Territorial Committee without 
alteration, a further action of the Federal Council is not neces- 
sary, as in imperial legislation, nor is it customary in territorial 
legislation. 

The sanction of a law is imparted by the emperor, not, as in 
imperial legislation, by the Federal Council. In territorial 
legislation the Federal Council stands upon the same level with 
the Territorial Committee, possessing no authority which that 
body does not also possess. " It is not a lawgiver proper. Its 
consent is simply a condition to the issue of a law on the part 
of the emperor."* In deciding whether a bill shall become 
law, the emperor is perfectly free to exercise his own discretion. 
He is not in any sense bound by the majority vote of the Fede- 
ral Council, 3 nor does the fact that the bill has passed both 
legislative bodies lay upon him any legal obligation whatever to 

1 Leoni, op. cit., p. 162. 

2 Laband, vol. ii, p. 252; Leoni, op. cit., p. 161. 

3 " The emperor may sanction a bill although the Prussian delegates in the Federal 
Council have voted against it and may refuse sanction although the Prussian votes 
in the Federal Council are in the affirmative." Leoni, op. cit., p. 162. 
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impart to that bill his sanction. Bills which have received the 
sanction of the emperor are engrossed by him {ausgefertigt), 
countersigned by the governor or by his deputy, the territorial 
state secretary and published in the Gazette for Alsace-Lorraine. 

(2) In section 2 of the law of May 2, 1877, the right of pass- 
ing laws for Alsace-Lorraine in the way of ordinary imperial 
legislation is specially reserved. Under the provisions of this 
law, a measure affecting territorial matters in Alsace-Lorraine 
may be passed by the Federal Council and the Imperial Diet 
with the cooperation of the emperor, with no reference what- 
ever to the Territorial Committee. In such a case the bill might 
originate in the Imperial Diet as well as in the Federal Council, 
and it would not be submitted to the territorial council of state 
for its opinion. Moreover, bills passed in the form of ordinary 
imperial legislation, though the matters dealt with be purely ter- 
ritorial, do not lose thereby their character of imperial laws. 1 
The fact that laws affecting the imperial territory may be passed 
in two different modes might well lead to serious complications. 
Moreover, delicate questions might arise as to the status of a 
measure which, voted down in the Territorial Committee, was 
thereupon introduced in the Imperial Diet by the Federal Coun- 
cil for adoption in the way of imperial legislation. 

A question arises at this point as to the relation of laws passed 
in the form of territorial legislation to those passed in the form 
of imperial legislation. According to article 2 of the imperial 
constitution, imperial laws take precedence of state laws. The 
decisive fact is not the date of publication. The later law does 
not as such repeal the earlier. The principle is simply that an 
expression of will on the part of a higher power overrides an ex- 
pression of will on the part of a subordinate power. In Alsace- 
Lorraine, however, there is but one state power — the power of 
the empire. Imperial laws for Alsace-Lorraine and territorial 
laws for Alsace-Lorraine passed in the way of imperial legisla- 

1 Laband, vol. ii. p. 251; Haenel, p. 828; StSber, op. cit., pp. 652 el seq. The 
statement of Leoni, op. cit., p. 163: "The coSperation of the Imperial Diet in place 
of the Territorial Committee does not make the law an imperial law; it remains in 
every case a territorial law under the sanction of the emperor, where a matter not 
regulated by the imperial constitution or the territorial constitution forms the subject- 
matter," is a strained construction of sec. 2 of the law of May 2, 1877. 
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tion arc both expressions of the will of this one state power. 
Here, therefore, the principle would hold that the later law re- 
pealed the earlier. With respect to laws passed in the form of 
territorial legislation, in distinction from imperial legislation for 
Alsace-Lorraine or territorial laws passed in the way of imperial 
legislation, this principle does not apply, so far as the relation 
of such territorial legislation to imperial legislation is concerned. 
Laws passed in the form of territorial legislation, *'. e. laws issued 
by the emperor with the consent of the Federal Council and the 
Territorial Committee, do not take precedence of earlier im- 
perial laws touching the same subject, and can neither amend nor 
repeal them. For in section 2, clause 2, of the law of May 2, 
1877, it is expressly declared that laws affecting territorial mat- 
ters, passed in the way of imperial legislation, can be amended 
and repealed only through imperial legislation. This clause 
corresponds to the legal relation between the legislative factors 
in both forms of legislation. An imperial law for Alsace-Lor- 
raine, a law touching matters purely territorial passed in the 
form of imperial law, issues, like every imperial law, from the 
Federal Council with the consent of the Imperial Diet. The 
sanction is imparted by the Federal Council. A law in Alsace- 
Lorraine, passed in the form of territorial legislation, issues from 
the emperor, the consent of the Federal Council and that of the 
Territorial Committee having been previously obtained. In the 
first case, the legislation for Alsace-Lorraine is immediate. In the 
second case it is mediate. That is to say, in the first instance 
we have an immediate expression of the will of the state power. 
In the second, we have a mediate expression of that will through 
the emperor, into whose hands the state power (with the reser- 
vation contained in section 2 of the law of May 2, 1877,) has 
been placed. The two forms of legislation, therefore, rest upon 
two distinct bases : the one upon original and the other upon 
derivative power. Where, as in this latter case, the delegated 
power is limited by an express reservation, the exercise of the 
reserved power by the imperial legislative body must take pre- 
cedence of all action on the same subject by the holder of the 
delegated power. 

(3) By the provisions of the law of June 25, 1873, section 
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8,' the emperor is authorized, until such time as the matter may 
be regulated by imperial legislation, to issue, with the consent 
of the Federal Conncil, ordinances having the force of law. 1 
In the exercise of this right, the emperor is subjected to certain 
limitations. In the first place, such ordinances may contain 
nothing contrary to the constitution or to the imperial laws in 
force in Alsace-Lorraine, nor may they relate to such matters as 
require, by the provisions of section 3, clause 2, of the law of June 
9, 1 87 1, 3 the consent of the Imperial Diet for their determina- 
tion. In the third place, such ordinances must be laid before 
the Imperial Diet at its next meeting for its action. Should 
ratification be refused by the Imperial Diet, the ordinance goes 
out of force. The assent of the Imperial Diet on the other hand, 
raises the ordinance to the dignity of a law, which cannot be 
amended or repealed by subsequent ordinance, but by law only. 4 
This power of issuing provisional ordinances having the force of 
law may be exercised only when the Imperial Diet is not in ses- 
sion. The fact that the Territorial Committee may be in session 
is irrelevant. 5 

The law of July 7, 1887, 6 provides that where an imperial law 
has been introduced into Alsace-Lorraine, and such law is sub- 
sequently amended through imperial legislation, the amendment 
may be made effective in Alsace-Lorraine by an ordinance of 
the emperor, with the consent of the Federal Council, and the 
date from which such amendment shall go into force may be 
fixed in the ordinance. The power of the emperor to issue ordin- 
ances of this nature is not subjected to the provisions of section 
8 of the law of June 25, 1873. These ordinances may be is- 
sued while the Imperial Diet is in session and need no subse- 
quent ratification by that body. They are not in any sense 
provisional " ordinances with temporary legal force", but repre- 
sent an exercise of delegated power of legislation. 

Burt Estes Howard. 

Los Angeles, California. 

1 RGBl. 1883, p. 161; GBl.f&r Elsass-Loihrin^en, 1873, p. 131. 
* " Verordnungen mit interimistischer Gesetzeskraft." 

3 Matters involving the assumption ol loans or guarantees for Alsace-Lorraine, 
through which a burden is laid upon the empire. 

4 Compare Leoni, of. cil., p. 164; Laband, vol. ii, p. 257. 

5 See in this connection the Stenographic Reports of the Imperial Diet 1877, vol. i, 
p. 281; And cf. remarks of Laband, vol. ii, p. 257. 6 RGBl. 1887, p. 377. 



